Applying General Contract and Consumer Protection Law to Credit Disputes Outside of the Uniform Consumer Credit Code

Exploring a Prohibition on Unfair Contract Terms in Consumer Credit Contracts

Summary

This research project investigates the role of general principles of contract law and consumer protection legislation in regulating the provision of credit to consumers. While many issues arising in respect to consumer credit contracts are covered by the Uniform Consumer Credit Code (UCCC) there are inevitably gaps in the legislation. General contract and legislative principles may supplement the specific provisions of the UCCC and thus promote a more effective system of consumer protection regulation through a multilayered approach. The project aims to provide guidance to industry participants about alternative legal responses to credit disputes and also to identify relevant considerations in reforming the existing law.

This paper considers the role of a prohibition on unfair terms in regulating consumer credit contracts. The paper considers how a term may be assessed for fairness. The paper then explores the role of that preclusion of unfair terms in a credit context by considering the impact of the concept on a number of types of provision. 
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Exploring a Prohibition on Unfair Contract Terms in Consumer Credit Contracts

In its Review of Australia’s Consumer Policy Framework the Productivity Commission recommended adopting a national prohibition on unfair terms in consumer contracts.
 A similar prohibition already exists in Victoria. A prohibition on unfair contract terms is advocated on the ground that it will provide a mechanism to address terms that are unfair in substance,
 and not merely respond to situations in which the process of entry into the contract has been tainted.
. Moreover, the unfair terms legislation allows a regulator to take action against the use of an unfair term generally, rather than enforcement relying on action by individual consumers.

This paper explores the potential impact of a prohibition on unfair terms on consumer credit contracts. While the Victorian provisions do not currently apply to consumer credit contracts, there are suggestions that the legislation should be extended to include these contracts.
 The paper begins by considering the nature of the prohibition on unfair terms. It then considers the possible impact of the prohibition on terms that may commonly, or controversially, be found in credit contracts. The paper suggests that, in essence, the prohibition on unfair terms caters for the limitations on consumer decision-making. It recognises that where a term impacts heavily on a consumer, formal indications of consent, such as signature, may not indicate genuine, free and informed consent to that term. Courts need instead to look to the substance of the transaction to see if the consumer has been treated in a fair and open manner. The paper also suggests that while a prohibition on unfair terms may affect a range of terms in consumer contracts, those potentially most at risk are standard or ‘boiler plate’ terms. These may not have been subject to any attention during negotiations yet may significantly affect the course of contract performance. Pricing structures which do not truly reveal the cost of the transaction to the consumer may also be problematic.

Part I considers the prohibition on unfair contract terms in Victoria and the United Kingdom (‘UK’). Part II considers case law on the topic. Part III considers how a term is assessed as unfair. Part IV considers the types of considerations relevant in assessing unfair terms in consumer credit contracts.

I
The prohibition on Unfair Terms

Under s 32Y(1) of the Fair Trading Act 1999 (Vic) (‘FTA’), an unfair term in a consumer contract is void. The contract will continue to bind the parties only to the extent that it is able to exist without the unfair term (s 32Y(3)). Section 32W defines an unfair term in the following manner:

A term in a consumer contract is to be regarded as unfair if, contrary to the requirements of good faith and in all the circumstances, it causes a significant imbalance in the parties’ rights and obligations under the contract to the detriment of the consumer.

Section 32X provides a list of factors a court or tribunal may take into account in determining whether a term is unfair. These include ‘whether the term was individually negotiated, whether the term is a prescribed unfair term and whether the term has the object or effect of – 

(a) permitting the supplier but not the consumer to avoid or limit performance of the contract;

(b) permitting the supplier but not the consumer to terminate the contract;

(c) penalising the consumer but not the supplier for a breach or termination of the contract;

(d) permitting the supplier but not the consumer to vary the terms of the contract;

(e) permitting the supplier but not the consumer to renew or not renew the contract;

(f) permitting the supplier to determine the price without the right of the consumer to terminate the contract;

(g) permitting the supplier unilaterally to vary the characteristics of the goods or services to be supplied under the contract;

(h) permitting the supplier unilaterally to determine whether the contract has been breached or to interpret its meaning;

(i) limiting the supplier’s vicarious liability for its agents;

(j) permitting the supplier to assign the contract to the consumer’s detriment without the consumer’s consent;

(k) limiting the consumer’s right to sue the supplier;

(l) limiting the evidence the consumer can lead in proceedings on the contract;

(m) imposing the evidential burden on the consumer in proceedings on the contract.’

In recommending a national prohibition on unfair terms in consumer contracts, the Productivity Commission preferred the model adopted by the UK in the Unfair Terms in Consumer Contracts Regulations 1999 (‘UTCCR’).
 The prohibition on unfair terms under the UTCCR is in similar terms to that in Victoria. Section 5(1) of the UTCCR provides that:

A contractual term which has not been individually negotiated shall be regarded as unfair if, contrary to the requirement of good faith, it causes a significant imbalance in the parties’ rights and obligations arising under the contract, to the detriment of the consumer.

The scope of the prohibition in the UTCCR is narrower than in Victoria. In particular, under s 5(1) of the UTCCR, the prohibition on unfair terms only applies to consumer contracts the terms of which have not been individually negotiated. Under s 6(2) of the UTCCR terms relating to the definition of the main subject matter of the contract or the adequacy of the price or remuneration are excluded from review as long in so far as these matters are expressed in plain intelligible language.

II
Case Law

In Victoria, the prohibition on unfair terms in the FTA has been considered only by the Victorian Civil and Administrative Appeals Tribunal (‘VCAT’). In these cases, clauses have been found to be unfair in contracts for gym memberships
, mobile phones
 and airline flights.
 Thus, for example, in Director of Consumer Affairs Victoria v Craig Langley Pty Ltd & Matrix Pilates & Yoga Pty Ltd (Civil Claims),
 VCAT considered the following term in the Craig Langley Membership agreement: 

This membership is non refundable and non cancellable by the member during the minimum term.

I understand the membership is non cancellable or non refundable during the minimum term.

Her Honour Judge Harbison found that the above term could be considered unfair pursuant to section 32W of the FTA because, inter alia:

(a) they enable the [Supplier] to avoid liability for breach of the contract that would otherwise entitle the relevant consumer to cancel the agreement and/or require a refund;

...

(c) they have the object or effect of preventing or deterring the relevant consumer from pursuing or exercising rights arising under a breach by the [Supplier] of the terms implied under Part 2A of the Act;

…

(e) they have the object or effect of: 

(i) permitting the [Supplier], but not the relevant consumer, to avoid or limit performance of the contract; 

(ii) penalising the relevant consumer but not the [Supplier] for a breach or termination of the contract; 

(iii) limiting the relevant consumer’s right to sue the [Supplier]

In the case of Free v Jetstar Airways Pty Ltd (‘Jetstar’)
 the plaintiff, Ms Free, entered into a contract with Jetstar for the purchase of two airline tickets. As she had booked the tickets electronically, the ‘Jet Saver Fare Rules’ and ‘Fare Types’ documents on the webpage became part of the terms of her contract with Jetstar. The result was that if the plaintiff wished to change a ticket to a different date or time, or even to change the name in which the ticket was purchased, she would only be able to do so by paying:

(a) The difference between the fare for the ticket originally purchased and the fare which was applicable for a ticket for the same flight route on the day that the change was made by Jetstar, plus

(b) A “change fee” of $75.00 per change per ‘passenger flight segment’.

Senior Member Alan Vassie held that the terms identified above had not been individually negotiated and this was a matter that, pursuant to section 32X of the FTA, was to be considered when assessing whether a term was unfair. Further, Senior Member Vassie held that the terms were indiscriminate because they applied not only to instances where the customer changed the flight to a different date or time, but also where the customer requested that the passenger’s name on the ticket be altered. Senior Member Vassie held that such a situation was contrary to the requirements of good faith because it potentially allowed for a significant imbalance in the parties’ rights and obligations arising under the contract, as ‘there is a windfall to Jetstar, to the detriment of the customer, the consumer’.
 Accordingly, Senior Member Vassie held that, to the extent that the terms subjected the consumer to payment of a fare difference when a name change was requested, the term was ‘unfair’ within meaning of the words in Part 2B of the FTA and was therefore void.

Director of Consumer Affairs Victoria v AAPT
 (‘AAPT’) concerned the issue of unfair terms in consumer contracts. The Director of Consumer Affairs Victoria (‘the Director’) claimed that AAPT, a telephone services provider, had entered into contracts that contained unfair terms. The Director relied on several clauses in the contract, including, for example:

Clause 1.3 of the mobile services standard form of agreement (‘mobile SFOA’) provided:

Variations:  We may vary any term of this Agreement at any time in writing.  To the extent required by any applicable laws or determinations made by the Australian Communications Authority (ACA), we will notify you of any such variation.

It was held by the President, Justice Stuart Morris, that the term was unfair because it allowed AAPT to change the contract unilaterally. Further, the term had the effect of permitting AAPT to avoid or limit the performance of the contract, which was a relevant consideration pursuant to section 32X(a) of the FTA. AAPT pointed to the fact that it was merely reselling services supplied by Telstra, Optus and Vodaphone. AAPT pointed out that under the terms of AAPT’s contracts with these various respective suppliers, it could be made subject to new terms at relatively short notice. AAPT may then need to amend its own contracts to reflect these newly imposed terms. Morris J held that this did not justify the imposition of a term as broad as clause 1.3 ‘which permits AAPT to vary any term of the agreement, at any time, for any cause’.

Clause 10.2 provided:

Immediate termination: We may terminate this Agreement immediately by notice to you if:

(a) you have breached this Agreement;

(b) ...; or

(c) you change your address or billing contact details without notifying us in accordance with clause 7.4.

This term was unfair because ‘a customer may have breached the Agreement in a manner which is inconsequential, yet faces the prospect of having the service terminated.’

In the UK the leading case is Director General of Fair Trading v First National Bank.
 In that case, the defendant bank included in its common-form loan agreement a term that, should the borrower default on its repayments, interest would continue to be payable at the contractual rate until any judgment obtained by the bank was discharged. This meant that where the court extended the time for repayment of a loan, the borrower would be liable for the interest which had accrued during that extended period after all the installments due under the judgment had been paid. The Director General of Fair Trading argued, inter alia, that the term was unfair under the UTCCR. The Director General of Fair Trading argued that the provisions of the term were unlikely to be noticed by the average borrower, who, at the date of the judgment, would expect that if it discharged all the installments due under the judgment, the debt would be cleared.

The trial judge held that the term was to be assessed as to its fairness but held that the term was not unfair. The Court of Appeal, allowing the Director’s appeal, held that the term was unfair within the meaning of reg 4 to the extent that it created unfair surprise and caused a significant imbalance in the rights and obligations of the parties by allowing the bank to obtain interest after judgment, to which it would not otherwise be entitled, without any benefit to the borrower.

The House of Lords allowed an appeal by the bank. The term did not concern the adequacy of the interest earned by the bank as remuneration for its loan and was able to be assessed under the UTCCR. The House of Lords also held that the term was not unfair. Lord Bingham explained that:

The essential bargain is that the bank will make funds available to the borrower which the borrower will repay, over a period, with interest. Neither party could suppose that the bank would willingly forgo any part of its principal or interest. If the bank thought that outcome at all likely, it would not lend. If there were any room for doubt about the borrower's obligation to repay the principal in full with interest, that obligation is very clearly and unambiguously expressed in the conditions of contract. There is nothing unbalanced or detrimental to the consumer in that obligation; the absence of such a term would unbalance the contract to the detriment of the lender.

III
Assessing whether a term is unfair

The definition of an unfair term requires two main issues to be considered. These are whether the term:

1. causes a significant imbalance in the parties' rights and obligations under the contract to the detriment of the consumer, and

2. is contrary to the requirements of good faith.

A
Significant imbalance in the parties’ rights and obligations to the detriment of the consumer

The requirement of a significant imbalance in the parties’ rights and obligations to the detriment of the consumer is the trigger or threshold issue for finding that a term is unfair. Only once the assessment is made that a term causes a significant imbalance is it necessary to go on and consider whether the term is contrary to good faith. The requirement looks to the substance of the term, rather merely than the process through which the contract was made.

In First National Bank Lord Bingham described the nature of the requirement as follows:

The requirement of significant imbalance is met if a term is so weighted in favour of the supplier as to tilt the parties’ rights and obligations under the contract significantly in his favour. This may be by the granting to the supplier of a beneficial option or discretion or power, or by the imposing on the consumer of a disadvantageous burden or risk or duty.

Identifying an imbalance in the parties’ rights and obligations may involve a balancing exercise, looking at the respective rights and obligations of the parties. Whether an imbalance in the rights and obligations of the parties is significant must inevitably involve a question of judgment about the degree of imbalance. In AAPT, Morris J was concerned that this inquiry collapsed the test of a ‘significant imbalance’ into one of unfairness. His Honour explained:

The word “significant” simply means “important” or “of consequence”. It does not mean “substantial”. It is not a word of fixed connotation and besides being elastic is somewhat indefinite. However, in its context, it is designed to identify an imbalance, to the detriment of the consumer, which should be regarded as unfair. In this sense the definition is circular. But it is impossible to avoid the notion of fairness in determining whether a term causes significant imbalance, even though this exercise is designed to ascertain whether a term is unfair.

Certainly insofar as the question of significant imbalance involves an inquiry into the degree of imbalance, questions of what is fair and reasonable may arise. However, it is suggested that it is possible to identify some standards for structuring the inquiry. Willet argues that one way of assessing whether there is a significant imbalance in the parties’ rights and obligations is to consider whether the term deviates from the default rules under the common law position that would otherwise arise under general contract law, the assumption being that those rules are normally based on a balancing of the interests between the parties.
 Where this measure is not available, another consideration may be whether the term departs from the reasonable expectations of the consumer.

B
Good faith

There has been some dispute among commentators as to whether good faith is a separate element in determining whether a term is unfair.
 In AAPT, Morris J considered that ‘good faith merely performed an ‘adjectival role’ in that it assisted in determining whether there is a significant imbalance in the rights and obligations of the parties to the detriment of the consumer’.
 By contrast, good faith was discussed as an element in its own right in First National Bank by Lord Bingham,
 whose statements in this regard where approved by Lord Steyn.
 It is suggested that, as a matter of construction, good faith is better regarded as having an adverbial function relating to the manner in which the significant imbalance is caused. Moreover, to treat good faith as relevant to merely assessing a substantial imbalance deprives the concept of any real function in assessing whether a term is unfair. In the decided cases in Victoria which have followed this interpretation, good faith has not been the subject of any analysis. By contrast, as discussed below, good faith has significant content of its own in assessing whether an imbalance in the rights and obligations of the parties is unfair. Accordingly, the concept of good faith deserves independent treatment.

Good faith is not defined in the FTA. Nor is it a familiar concept in the common law of contract.
 However, although not yet sanctioned by the High Court,
 a duty of good faith in the performance of commercial contracts has been recognised in Australia by federal and state courts in a number of cases.
 In the context of contract performance, Australian cases have suggested that an implied duty of good faith should preclude a party from exercising a contractual power capriciously or for an extraneous purpose.
 This standard is not immediately transferable to the use of good faith in assessing whether a term is fair. The standard of conduct required by a duty of good faith has also sometimes been described by reference to a party’s ‘legitimate interests’.
 Applied to unfair terms, this conception might ask whether the term is necessary to protect the legitimate interests of the party attempting to impose the term on a consumer.

Guidelines issued by Consumer Affairs Victoria suggest that good faith is:

a principle of fair and open dealing; that is ‘playing fair’, especially when one party is in a position of dominance over a consumer who is vulnerable relative to that dominance or power.

This statement draws on a statement of Lord Bingham in First National Bank:

The requirement of good faith in this context is one of fair and open dealing. Openness requires that the terms should be expressed fully, clearly and legibly, containing no concealed pitfalls or traps. Appropriate prominence should be given to terms which might operate disadvantageously to the customer. Fair dealing requires that a supplier should not, whether deliberately or unconsciously, take advantage of the consumer’s necessity, indigence, lack of experience, unfamiliarity with the subject matter of the contract, weak bargaining position or any other factor listed in or analogous to those listed in Schedule 2 to the regulations. Good faith in this context is not an artificial or technical concept; nor, since Lord Mansfield was its champion, is it a concept wholly unfamiliar to British lawyers. It looks to good standards of commercial morality and practice.

In terms of open dealing, Lord Bingham appears to envisage a rigorous requirement of transparency. The meaning of the concept of fair dealing contemplated by Lord Bingham is not entirely clear.
 It appears to recognise that the personal situation of the consumer, his or her ‘necessity, indigence, lack of experience, unfamiliarity with the subject matter of the contract, weak bargaining position’, may affect the consumer’s judgment. A term that in some way takes advantage of these factors may be unfair.

It is suggested that one way of conceptualising the requirements of good faith in this context is to see the concept as concerned with the vulnerability of a consumer as a contracting party. Contract law has long had a formal conception of consent for the purposes of contract formation. The terms of a contract will be binding on a consumer if the contract has been signed or if the consumer has been given reasonable notice of the terms before the contract was made regardless of whether the consumer has read the terms.
 Good faith, in terms of fair and open dealing, goes beyond this approach. A consumer is not the rational, self-interested contracting party of liberal contract theory. Rather, a consumer may have considerable limits to his or her ability to assess the merits of, or the risks inherent in, the terms of a contract.
 In particular, consumers may be acting under conditions of bounded rationality. Consumers may not read the terms of a contract because they do not have the time or because they are intimidated by its apparent complexity. Even if they do read the terms of the contract, they may not assess the impact of the terms in that contract before committing to the transaction. Consumers may have committed long before the terms are presented. Consumers struggling with literacy may make little sense of long and complex terms. The complexity of the legal issues embodied in the term may mean that consumers fail properly to understand the risks inherent in the transaction. The decision-making ability of the consumer may be clouded by extrinsic facts. For example, some consumers may be making decisions in situations of considerable financial pressure. Decision-making may even be affected by the number of factors that the consumer must consider. Eldar Shafir explains that:

Cognitive load, the amount of information attended to, has been shown to affect performance in a great variety of tasks. To the extent that consumers find themselves in situations that are unfamiliar, distracting, tense, or even stigmatising (say, applying for a loan), all of which tend to consume cognitive resources, less resources will remain available to process the information that is relevant to the decision at hand. As a result, decisions may become even more dependent on situational cues and irrelevant considerations, as is observed, for example, in research on ‘low literate’ consumers, who purportedly experience difficulties with effort versus accuracy trade-offs, show overdependence on peripheral cues in product advertising and packaging, and show systematic withdrawal from market interactions.

These types of factors limiting rational consumer decision-making suggest that consumer consent cannot be inferred merely from entry into a contract or even from signature. Rather the issue should be whether the circumstances of the transaction were sufficiently fair and open to give rise to the inference that the consumer made a relatively genuine choice.
 Relevant considerations will therefore include the class of consumer to whom the goods or services were sold; whether the term was intelligible; if the term was located in the document, whether the term, although expressed in simple language, presumed knowledge of legal rights; whether the risks allocated by the term were likely to be within the field of knowledge of the consumer; and whether the circumstances in which the contract was made allowed time for the consumer not only to read the contract but also to think about the implications of the terms.

C
Substantive good faith

The discussion thus far has focused on good faith as a primarily procedural requirement concerned with the ability of the consumer to make a free and informed choice about the terms of the contract. It has been suggested that, even in this procedural sense, good faith may have a broader scope than the traditional principles governing contract formation. Good faith looks to the reality of the transaction not merely the formalities of consent. The possibility of good faith also having a purely substantive content has been canvassed by some commentators.
 Nebbia explains that ‘[s]ubstantive good faith, on the other hand, is independent from any procedural consideration and aims rather at imposing an abstract standard of contractual justice which is drawn from somewhere else’.

In First National Bank the explanation of good faith preferred by Lord Bingham  - a principle of fair and open dealing – appears to focus on process.
 By contrast, Lord Steyn contemplated a substantive element of good faith, stating that ‘[a]ny purely procedural or even predominantly procedural interpretation of the requirement of good faith must be rejected’.
 Similarly, in AAPT, Morris J agreed with the observation of Professor Beale
 that:

the “requirements of good faith” have a procedural aspect and a substantive content. A term in a consumer contract might cause such a significant imbalance in the parties’ rights and obligations arising under the contract (to the detriment of the consumer) that the term is unfair even if the term is individually negotiated or brought to the attention of the consumer. On the other hand, there will be other terms in consumer contracts which will not be regarded as unfair if, and only if, individually negotiated; or, if, and only if, brought to the attention of the consumer.

It is suggested that only in extreme cases will a term be characterised as unfair purely on the basis of substantive concerns. This is because it is difficult to see how a term could be characterised as unfair if it was the subject of genuinely free and informed consumer consent. In such a situation the consumer must be accepted as having decided to assume any risks associated with the clause, presumably in the belief that these risks were more than adequately compensated for by the price or nature of the goods or services being provided. However, it may be that in cases of particularly imbalanced or harsh terms there will be doubts about the process through which the contract was made. As discussed above, the mere fact that a clause has been brought to the attention of a consumer does not translate to free and informed consent on the part of the consumer.

1
Is disclosure enough?

One response to the prohibition on unjust terms would be to say that, provided the supplier has disclosed the existence of the term to the consumer, the term must be fair. As the above discussion indicates, such a simple response is unlikely to be sufficient. The fact of disclosure may be relevant in determining whether the term was consistent with requirements of good faith but will not be conclusive. The nature of the clause will have to be balanced with the steps that have been taken to disclose and/or explain its existence to the consumer. More will have to be done to make highly onerous, complex or technical provisions understandable to the consumer. In this sense the approach is similar to that adopted by the courts in relation to the notice that must be given to a party by a supplier to incorporate displayed or delivered terms into the contract. Some courts have suggested that where the terms to be incorporated into a contract are unusual or onerous, special notice—such that will fairly and reasonably bring the terms to the attention of the party to be bound—must be given.

IV
Consumer credit contracts and unfair terms

Given this very contextual interpretation of the prohibition on unfair terms, it is difficult to predict in the abstract which terms will be unfair. Much will depend on the nature and terms of the contract. Nonetheless, in the context of consumer credit it is possible to consider some of the types of terms that may be problematic should the prohibition on unfair terms in consumer contracts be extended to credit contracts and also to illustrate the type of inquiry which might be undertaken in assessing such terms. Some guidance will be found in the list of factors to consider in the FTA and in the Schedule 2 of the UTCCR. The UK Office of Fair Trading is currently bringing an action challenging default charges in credit card contracts, but this issue is not further discussed here.

A
‘Boiler plate’ terms

Many standard form contracts contain a number of standard or ‘boiler plate’ terms that are not specific to the particular class of transaction but are inserted as a matter of course. Some such terms may be unfair, because, by their very nature, they are unlikely to be the subject of any real attention by consumers who will tend to focus on the price and subject matter of the transaction.

1
Entire agreement clauses

A good example of a term vulnerable to challenge as unfair is a clause providing that oral representations or statements by the supplier do not form part of the contract (sometimes termed ‘entire agreement clauses’). Such clauses are listed as potentially unfair in Schedule 2 of the UTCCR.
 Entire agreement clauses cause a significant imbalance in the rights and obligations of the parties to the detriment of the consumer. This imbalance may be judged to be significant when compared to the default position at common law. Under the common law rules of contract, an oral representation may form part of a contract where the contract was partly oral and partly in writing (so as to overcome the limitations of the parol evidence rule) and where the statement was made with promissory intent.

Entire agreement clauses may also be contrary to the requirements of good faith. The clause may fail on criteria of both openness and fairness. Such clauses are commonly found towards the end of a contract and are less likely to come to the attention of the consumer. Even if the consumer is aware of the provision, the consumer may not understand its implications, being effectively to deny a contractual cause of action in respect of oral statements relied on by the consumer in entering into the contract. Moreover, as discussed above, consumers often focus on what is said by the supplier as much, if not more than, the letter of the contract. For the supplier to then deny responsibility for its oral statements that may have induced the consumer to enter into the contract takes advantage of the consumer’s understandable reliance on the sales pitch of the supplier.

Entire agreement clauses may not be effective in precluding an action by a consumer for misleading and deceptive conduct.
 This reality does not prevent the clause from being unfair. The aim of the clause is to avoid litigation about pre-contractual statements. A consumer may not appreciate the limited scope of the clause. A consumer may reasonably assume the clause precludes all reliance on pre-contractual statements. 

2
Unilateral variation clauses

Both the FTA
 and Schedule 2 of the UTCCR
 identify as potentially unfair terms those which allow the supplier to vary the contract unilaterally. Such a clause was found to be unfair in AAPT. Some credit contracts contain a clause that purports to allow the supplier a unilateral right to vary certain terms of the contract. Such clauses also risk being found unfair. Unilateral variation clauses may cause a significant imbalance in the rights and obligations of the parties to the detriment of the consumer. In the absence of such clauses, under the common law of contract one party cannot unilaterally impose a change on the other.

Certainly, a supplier may not foresee all contingences which may affect performance of the contract and may use variation clauses as a way of responding to such changes. Changes in regulatory regimes and prudential requirements may require a lender to vary some terms of its contracts. Nonetheless, these considerations may not prevent the clause being contrary to good faith. Consumers may not be aware of either the existence of the clause or its implications. Even if the clause is in simple language and in an obvious position, it may not meet the criteria of fair and open dealing. A consumer may have no real understanding of how the clause may be exercised contrary to his or her interests.

Variation clauses would be less vulnerable to challenge if they contained some parameters for the exercise of the discretion. These might, for example, include an indication of the circumstances in which the power might be exercised or limitations on the reasons for the exercise.
 A further objection to the clause is that a consumer may be led to think that the power available to the supplier is broader than it in fact is. Both Australian and English courts have been prepared to imply limits on the exercise of a discretion requiring that the holder of the discretion not act for an extraneous or improper purpose.

3
All monies clauses

A common clause in a mortgage contract is an ‘all monies clauses’ which provides that all monies owing to the creditor are secured by the mortgage. This may increase the sum secured without the borrower being aware of the increased risk to their house. For example, where a debt owed to a third party service provider is assigned to the lender or where the borrower also has a credit card with the lender. Interestingly, in the credit card example the interest rate on a credit card is usually much higher under a secured loan, yet where the mortgage contains an all moneys clause the credit card debt may effectively be secured by the mortgage.

All monies clauses have been found to be unjust under the Contracts Review Act 1980 (NSW), albeit in cases involving co-borrowers. In State Bank of NSW v Muir
 a husband and wife were the joint owners of a home in Sydney, who gave a mortgage to secure a housing loan of $350,000.00. This mortgage contained an ‘all monies’ clause. The husband had an overdraft account with the lender which ultimately became overdrawn to the extent of $200,000.00. The bank sought to rely on the all monies clause to charge the wife’s interest in the family home with amounts owing to it under the husband’s overdraft account. McClelland CJ in Eq made orders under the Contracts Review Act limiting the extent to which the bank could rely on the all monies clause for that purpose. McClelland CJ in Eq said:

The prospect that one of two joint borrowers under a housing loan from a bank would, by joining in the home mortgage, become potentially liable, or cause the home to become security, for unrelated individual debts of the other joint borrower is likely to be quite remote from the reasonable contemplation of the ordinary housing loan borrower, and the inclusion in a housing loan mortgage of an ‘all moneys’ clause having this effect could hardly be said to be reasonably necessary to protect the legitimate interests of the lender in respect of that transaction. The imposition, under the umbrella of a housing loan mortgage, of potential liability on one of two joint mortgagors for the debts of the other arising from other transactions, may properly be characterised as a potential trap for all but the unusually commercially sophisticated or well advised borrower. Where, as in the present case, the execution of such a mortgage by a borrower lacking unusual commercial sophistication, and without independent advice, is procured by an agent of the bank who does not take reasonable or adequate steps to ensure that the borrower is fully conscious of the nature and extent of the risk, the mortgage is likely to be held to be ‘unjust’ within the meaning of s 7 of the Contracts Review Act 1980. At any rate, that is the conclusion which I reach in the circumstances of the present case.

Similar reasoning might be used to support an all moneys clause being unfair, even in respect of a single borrower. An all monies clause may cause a significant imbalance in the rights and obligations of the parties to the detriment of the consumer because it expands the secured debt beyond that arising from the loan in relation to which the mortgage was executed. The clause may be described as unfair because it may not have been apparent to the consumer and, moreover, because the consumer is unlikely to appreciate that the security interest created by the mortgage extends well beyond the loan associated with the transaction.

B
Termination provisions

In AAPT the mobile phone contracts in question provided for termination on some trivial events of default, including if the consumer changed address without notifying the supplier. Morris J found that these terms were unfair within the meaning of the FTA. The provisions were ‘broadly drawn, and … one sided in their operation’.
 Most credit contracts contain broad termination provisions. Where parties enter into a ‘term loan’, repayable at a specified date, the specified term will typically be subject to a ‘default clause’. A default clause entitles the lender to ‘accelerate’ its right to repayment by declaring amounts outstanding to be payable on the occurrence of specified events of default. The list of events may be extensive, ranging from minor breaches of covenant to insolvency related occurrences.

Such provisions may be characterised as creating a substantial imbalance in the rights and obligations of the parties to the detriment of the consumer. Given that the consumer generally has limited rights to terminate, there will be no balance between the respective termination rights of consumer and supplier. Moreover, broad termination clauses certainly go beyond the common law default position under which a right to terminate is unlikely to arise for a trivial breach.

Are such clauses contrary to good faith? It is suggested that care needs to be taken to understand the reasons why lenders may insist on broad termination provisions. The very attraction of termination clauses is that they provide a clearer and broader right of response to adverse contingencies than would otherwise be available under the general law. A termination clause will attempt to cover all possible categories of events which may indicate an increased risk of the borrower failing to repay the loan. Other benefits may flow from this result. The extent of the lender’s powers to demand repayment of the loan may provide an increased incentive to the borrower to comply with its contractual obligations. Should difficulties in the current arrangements eventuate, the right to demand repayment may provide the lender with a means of initiating a re-negotiation of the contract.

On the other hand, broad termination provisions raise concerns over a lack of proportionality between the event giving rise to the right to terminate and the risk of default. Particularly where credit is secured by a substantial asset, it appears to be disproportionate for the creditor to have a right to terminate and accelerate repayment for a trivial breach. Consumers may be unlikely to appreciate the consequences of this type of provision, assuming instead that there will be some proportionality between any breach and the lender’s response. Perhaps the compromise between the parties’ interests is that clauses providing for termination for trivial breaches should be vulnerable to review. However, they may be justified where the lender has valid business reasons for the provision, in particular where the lender can show that the event in question is relevant to its risk practice as an early indicator of default.

C
Price as an unfair term?

In Victoria, the price and subject matter of a contract are susceptible to review as unfair terms. By contrast, reg 6 of the UTCCR provides that:

(2) In so far as it is in plain intelligible language, the assessment of fairness of a term shall not relate-(a) to the definition of the main subject matter of the contract, or (b) to the adequacy of the price or remuneration, as against the goods or services supplied in exchange.

In general terms, price may not easily be characterised as unfair. A term imposing a price for goods or services that is significantly over market value may cause a significant imbalance in the rights and obligations of the parties to the detriment of the consumer. However, it may be doubtful whether the term is contrary to good faith. Price is usually one of the core features that consumers focus on in deciding whether to enter into a transaction. Price is generally easily understood. Therefore, the decision to purchase expensive goods or services must generally be seen as a result of consumer choice. If there has been some abuse of superior power by the supplier in the bargaining process then this may be addressed through doctrines that focus on such issues, namely undue influence and unconscionable dealing. A term may more easily be characterised as unfair where it is presented in a way that makes it difficult for a consumer to assess. Some examples of this sort of obscuring of the purchase price are found in some credit products, particularly those aimed at consumers who ‘are unable to access credit though mainstream lenders as a result of a possible poor credit history, unstable employment record or other failure to meet bank lending criteria.’

1
Tiny terms contracts (no interest finance)

‘Tiny terms contracts’ are contracts in which the cost of credit is incorporated into the cash price (which is therefore necessarily inflated) and the transaction is presented as a sale of goods by instalment (without any credit charges or interest).
 Tiny terms contracts provide a way for credit providers to avoid the UCCC, which only applies where there is a charge for credit.
 This structure is used, for example, by Motor Vehicle Wizard, which provides ‘no interest’ finance for the purchase of cars. Motor Finance Wizard promotes itself as not only providing an extensive range of motor vehicles but also as ‘providing car loans for people who may have found it difficult to get car finance’. It appears that some consumers do not appreciate the way in which the transaction is structured nor the premium paid for the product.

It may be argued that there is a significant imbalance between the rights and obligations of the parties in tiny term contracts because the consumer is paying an excessive price for a product. Moreover, the consumer is paying an excessive price effectively to cover the cost of the credit to the provider without any of the protections that would normally be provided to a consumer under the UCCC. 

This imbalance is arguably contrary to good faith because the price is not presented in a way that is consistent with principles of fair and open dealing. One of the purposes of the UCCC is to promote truth in lending by providing consumers with information about the cost of credit. It seems that consumers may be informed that the contract is not covered by the UCCC.
 However, this disclosure does not address the unfair feature of the price. Consumers may not be aware of the nature of the UCCC nor the protection it provides. More fundamentally, consumers entering into a no interest finance transaction may not be aware of the real cost of the credit. Consumers who are  presented with a price for the whole transaction may find it difficult to distinguish between the cost of the product and the cost of the credit.

2
High fee loans

Under high fee loans lenders may attempt t obscure the high cost of the loan and also avoid the interest rate cap in some states by instead charging significant fees on the transaction. Such fees may be targeted as unconscionable under the UCCC. However, there is currently no general provision dealing with the issue.
 The disadvantage to consumers is that they may not appreciate the real cost of the loan. Moreover, the fees, unlike interest, are payable even if the loan is repaid early.

It might be argued that the fees cause a significant imbalance in the rights and obligations of the parties due to the high cost they impose on the loan. However, lenders might respond that this cost reflects the cost to them of the loan and the risk of lending to low income consumers with little security. Are such loans contrary to good faith? The consumer may be aware of the cost of the loan, even where the cost is not presented in terms of an interest rate. The real issue here is that many consumers entering into these transactions have few alternatives, as they do not have access to mainstream credit. Consumers may not be aware of the implications of paying out the loan early but this may not be sufficient to make the fees an unfair term. There are certainly abuses in this area. Nonetheless, they may be better addressed directly through, for example, an interest rate cap or even by making low cost credit available to vulnerable and disadvantages members of the community.

V
Conclusion

In an age of diversifying financial products, it is difficult for regulators to respond with specific consumer protection legislation. The attraction of a prohibition on unfair terms is that it provides a principled response to unfair terms that can address a variety of different types of financial products. Lenders will need to review the terms of their contracts with consumers. However, the provision should not cause undue uncertainty for lenders. Good faith does not preclude a supplier of goods or services from including in its contract a term protecting the supplier’s legitimate business interests. Rather, good faith requires a supplier not to take advantage of the vulnerabilities of consumers with whom the supplier deals. Lenders need to focus on those terms that cause a significant imbalance in the rights and obligations of the parties to the detriment of the consumer. Terms that detract from the default provision at common may be particularly vulnerable to challenge on this ground. Lenders then need to ensure that, consistent with the requirements of good faith, these terms are presented in a manner that makes the cost of the transaction apparent to consumers. The reality of the consumers’ consent will be important.
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