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Summary
This research project investigates the role of general principles of contract law and consumer protection legislation in supplementing the specific provisions of the Uniform Consumer Credit Code (UCCC) in regulating the provision of credit to consumers. While many issues arising in respect to consumer credit contracts are regulated by the UCCC there are inevitably gaps in the legislation. General contract and legislative principles may assist in providing an effective system of consumer protection regulation through a multilayered, textured approach. The project aims to provide guidance to industry participants about alternative legal responses to credit disputes and also to identify relevant considerations for reform.
This paper considers the use of the Business Purpose Declaration to remove what would otherwise be consumer loans from the provisions of the UCCC. The paper seeks to identify some of the factors that may lead consumers wrongly to sign Business Purpose declarations. Such factors are relevant in formulating the changes that are currently proposed to the Business Purpose Declaration procedure. Significantly, courts have responded to the misuse of Business Purpose Declarations by subjecting such declarations to increased scrutiny. Thus, the current provisions may not be protecting borrowers or lenders.
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Business Purpose Declarations and the limits of formal statements of purpose

The Uniform Consumer Credit Code (UCCC) applies to credit contracts where the credit is provided, or intended to be provided, wholly or predominantly for personal, domestic or household purposes.
 The UCCC currently provides a procedure under which a loan may be conclusively removed from the scope of the legislation where the borrower signs a declaration in a prescribed form, known as a ‘Business Purpose Declaration’, that the loan is for business purposes.
 The objective of the procedure is to provide a straightforward way of characterising credit as being for business purposes, which does not involve extensive inquiries by the credit provider. However, case law and the experience of consume advocates indicate that some borrowers borrowing for non-business purposes are nonetheless being excluded from the scope of the UCCC because they have, wrongly, signed a Business Purpose Declaration.
 

If one of the purposes of the UCCC is to provide protection for borrowers obtaining credit for non-business purposes, the use of Business Purpose Declarations wrongly to remove these borrowers from the scope of the UCCC should be a matter of regulatory concern. Perhaps unsurprisingly, there are currently proposals to remove the presumption that applies to a Business Purpose Declaration and, possibly, to require reasonable inquiries by a lender into the purpose of a loan, although the final details of this reform package are yet to be announced.
 

This paper considers why some borrowers sign Business Purpose Declarations even though their loan is for non-business purposes and the circumstances in which wrongly signed Business Purpose Declarations are being set aside by the courts. It is suggested that the wrongful signing of Business Purpose Declarations is not purely a matter of borrower fraud or carelessness. There are a number of factors which may hinder borrowers’ decision making abilities in this context. Borrowers may not read or understand the details of their loan documents, and the circumstances under which such documents are executed may not be conducive to such understanding. The paper argues that, possibly in response to the increasing misuse of Business Purpose Declarations, courts have subjected such declarations to increased scrutiny. Aside from defects in the form of the declaration, courts will consider whether the circumstances or context indicate that, despite the assertion by the borrower that the loan is for business purposes, the lender ought to have known that the true purpose of the loan was for personal, domestic or household use.

The paper begins by considering the Business Purpose Declaration provisions under the UCCC. Part II outlines two leading cases where borrowers have signed a Business Purpose Declaration despite the loan being for a non-business purpose, namely refinancing the mortgage over each of the borrower’s homes.
 Part III uses the cases as a starting point for analysing the types of factors which may lead borrowers wrongly to sign a Business Purpose Declaration. Part IV considers the courts’ approach to Business Purpose Declarations. The paper concludes by considering the implications of these insights for reform of the Business Purpose Declaration procedure and for consumer protection policy generally.

I
Business Purpose Declarations

The UCCC regulates credit contracts entered into by borrowers where the credit is provided wholly or predominantly for personal, domestic or household purposes. Currently, under section 11, credit is conclusively presumed not to be provided wholly or predominantly for personal, domestic or household purposes where the consumer signs a Business Purpose Declaration in a form prescribed by the UCCC before entering into the credit contract. This Business Purpose Declaration states that the credit is obtained wholly or predominantly for business or investment purposes. The Business Purpose Declaration will be binding upon the consumer (whether it is true or not) unless the consumer can establish that the credit provider (or any other relevant person who obtained the declaration from the consumer) knew, or had reason to believe, at the time that the declaration was made that it was false. 

There are some good policy reasons behind the Business Purpose Declaration procedure. The Business Purpose Declaration aims to provide a straightforward and low cost procedure for credit providers to characterise the purpose of a loan either as being for ‘personal, domestic or household purposes’ or for business purposes. The UCCC places regulatory burdens on lenders in consumer transactions. The cost of these regulatory requirements may be passed on to borrowers by lenders. Lenders may lend to borrowers for business purposes at different rates. For lenders, being able easily to differentiate between these categories of loan should reduce the costs of credit for all parties. 

The UCCC also provides some protection for borrowers asked to sign a Business Purpose Declaration. The UCCC prescribes the form of the Business Purpose Declaration.
 The prescribed form alerts borrowers through statements to the effect that the document is ‘important’, and by signing, the consumer will lose protection under the UCCC. It might be argued that borrowers signing a Business Purpose Declaration must realise the significance of their action on the basis that they have assented to, and signed the document labelled ‘important’, and accordingly must be taken truthfully to have represented the purpose of the loan. On this view, it is entirely legitimate for credit providers to rely on a Business Purpose Declaration, and for borrowers who sign such a Business Purpose Declaration to lose the protection of the UCCC.

However, these types of arguments start to unravel when the decision making process of some borrowers is considered in more detail. Case law on this topic suggests that some borrowers are signing Business Purpose Declarations, and losing the protection of the UCCC, even though their loans are for personal, domestic or household use. Where the loan is arranged through a broker, the lender may have not direct actual knowledge of the purpose of the loan. If the business purpose declaration is signed through a solicitor or other third party the knowledge of the broker of the purpose of the loan will not be relevant for the purposes of the provision. Thus, a loan for personal, domestic or household purposes may be treated as a business loan and outside the scope of the UCCC. The end result is that a consumer borrower will lose the benefit of the consumer protection provisions of the UCCC.

II
Illustrations
Consumer advocates and commentators have long argued that consumers may be ignorant about the existence or significance of the terms in contracts for goods and services.
 Similar comments may be made in the context of written consumer declarations such as the Business Purpose Declaration. There are a number of factors which may negate the apparently clear warning on the Business Purpose Declaration and instead influence borrowers to sign the declaration despite the loan being for personal use. These factors may be illustrated by considering in some detail two of the leading cases concerning the use (or misuse) of Business Purpose Declaration s. 

A
Permanent Mortgages Pty Ltd v Cook

In this case the borrowers were a married couple, known as the Cooks, who had obtained a home loan for about $53,000 to build a house in 1992. They then had a long history of refinancing their home loan through a variety of lenders. The case concerned a loan entered into in May 2003 for the sum of $200,000 which was secured by a mortgage over their house. Both of the Cooks had limited educational qualifications. Mrs Cook discontinued her education at the end of Year 10, and had not since engaged in any formal study. Her social services allowance was her only source of income. Mr Cook had suffered periods of unemployment due to ill health and redundancy. He also stated he had limited education qualifications, as evidenced below:

I was educated to Year 10 in South Australia. In Year 10, I was in a special class for children who were assessed as not having the capacity to do Years 11 and 12. The class concentrated on life skills aimed at assisting students to get into the workforce. Students in the special class did not sit for the Year 10 certificate. I have not undertaken any formal education since leaving school. In 1990 I attended TAFE to get a forklift licence and learn about warehousing. I did an internal course in explosives whilst employed with the Department of Defence.

…

At the time I started work with the Department of Defence I did not know how to read beyond a very basic level. I learnt to read better whilst working for the Department because I had to teach myself to read orders and do data input into computers. By the time I left the Department my reading level was sufficient to enable me to read the Daily Telegraph.

In early 2003, Mr Cook approached a firm of solicitors that he found in a telephone directory, Meehan Solicitors, to assist in the refinancing of the mortgage. In April 2003, the Cooks obtained a new loan, ultimately, through Permanent Mortgages Pty Ltd. The solicitors for the lender were R L Kremnizers and Co, who had dealt with the borrowers in relation to an earlier loan through a different lender. The principal sum was $200,000 repayable on 19 May 2004. The Cooks themselves completed the application form but subsequently had to visit their solicitor for assistance. The application initially indicated the loan was not for a business purpose. 

Kremnizer again returned the application as incorrectly completed. Again the Cooks visited their solicitor. 

When we went in we saw Tiffany Hart who told us: ‘You've filled out the loan purpose section incorrectly. You have to circle yes instead of no and add to the description of loan purpose.’

I was the one who crossed out ‘refinance of existing debt and home improvement’ and changed ‘No’ to ‘Yes’. I crossed out ‘Refinance’ on both applications and wrote in ‘Refinance of existing debt and home improvement’. Tiffany Hart told us that we had to do that to get the loan approved.

The application in its final form as returned to Kremnizer stated the loan purpose as ‘Refinance of existing debt and Home Improvement’ and answered ‘yes’ to the question ‘Is the loan purpose predominantly (more than 50%) for investment or business purposes (or for both purposes)?’
 Kremnizer was queried by the lender regarding the change in purposes. It ‘accepted the rather unconvincing reply’ of the solicitors for the Cooks, namely that ‘we note that our clients completed this form without assistance and as such misunderstood the question and answered incorrectly.’
 

As part of the loan application, the Cooks also signed a loan repayment ability declaration, which falsely stated their income and procured a false accounts statement. Evidence revealed that no attempt was made by the Cooks or anyone on their behalf to verify either the amount or source of the income stated by the Permanent Mortgages. It emerged that Mr Cook had truthfully told his solicitors what his weekly earnings as a truck driver previously were, which included a considerably higher sum for night shift, and the solicitors simply extrapolated an annual figure without taking into account that his higher night shift work was only temporary.  

The Cooks later attended the offices of Meehans to sign the loan documents. The nature of the documents was not explained to the Cooks. The process described by Mr Cook was as follows:

Bill Meehan called Karen and I into his office and we went in together. He said words to the effect of ‘We have the mortgage documents and other documents relevant to the mortgage’. He handed us documents to sign and we signed them. He would hand me the documents one at a time. We spent about 2 hours or so at the office. We got to Meehans a little after 10.00 am and left between about 12.00 and 12.30 pm. We waited in reception about 15 to 30 minutes before we went into Mr Meehan's office. Almost all the time that we spent with Bill Meehan in his office was spent watching him read through all the documents? He was not asking us any questions; he was just reading the documents to himself. 

I don't remember the order in which I was handed the documents. Bill Meehan gave a brief description of each document as he handed each one to me. He pointed out some details on the documents like ‘that's you’, ‘that’s Permanent Mortgages’, ‘this is the mortgage’, ‘this is where you sign’. 

I didn't read the documents before I signed them. I only glanced at them. 

I didn't read the Consumer Credit Declaration in relation to either loan. I signed the paperwork to save the house. Nothing was read out to me by Bill Meehan regarding the Oaths Act. I didn’t know what the Oaths Act was. 

All I can recall thinking about at the time was I’ve saved the house again.

The Business Purpose Declaration was held not to be effective to displace the application of the code. Patten AJ in the Supreme Court of New South Wales explained that:

The knowledge of the [lender] when it received Meehans letter of 10 April comprised, inter alia, that the Defendants were refinancing a mortgage in default over their home; that they had furnished no statement of assets and liabilities; that they had provided no evidence of any business or investment; that they had failed to complete the questions in the mortgage application form as to the purpose of the loan and that, in a number of significant respect, the Lending Procedure Manual of La Trobe had not been complied with.
 

Patten AJ also held that the loan was unjust within section 70 of the UCCC. 

B
Benjamin v Ashikian

In this case the borrowers, Mr Ashikian and Ms Blundell, a couple living together in a de facto relationship, had entered into a series of loans refinancing the mortgage on their house. The transaction in question involved the forth mortgage over their property securing a loan of $328,000. Both the third and fourth mortgage had been arranged by the same finance broker, Mr Paul Michaels. The lenders were arranged by the legal firm R L Kremnizer & Co. The borrowers had dealt with R L Kremnizer & Co in relation to the first, second, and fourth loans. 

For much of the relevant period, Ms Blundell did not have employment. She was dependent on social security benefits. Mr Ashikian had not worked for the past eight months and at the time of the trial was not employed. As at 2005, and prior thereto, he was not in employment and was receiving Aus-Study payments. He was attending University but withdrew because he was not able to attend to his studies successfully. 

According to Smart J in the Supreme Court of New South Wales, the evidence established ‘that at the time they entered into the first loan the defendants had little chance of making the required payments.’
 Neither of the borrowers ‘individually had the money to meet the instalments payable under the mortgage nor could they meet them acting together.’
 Ms Blundell stated that the finance broker was aware of the financial position of herself and Mr Ashikian. He had been shown their bank statements and had been involved in arranging the third and fourth loans taken out by the defendant.

The borrowers signed an offer letter which included a statement that the loan was for business purposes. They did not read the letter before signing it and did not appreciate the significance of the Business Purpose Declaration. However, Smart J commented that the declaration that the loan was for business purposes was ‘sandwiched’ in the middle of the terms and conditions of the proposed loan, thus failing the proper ‘form’ requirement under the UCCC.
 

The borrowers also signed a Business Purpose Declaration as part of the loan documents. The loan documents were brought to the borrowers’ house by their finance broker and solicitor. The process took about 15 to 20 minutes and the finance broker told the borrowers he needed to leave as soon as possible. The borrowers received no explanation of the document and had no opportunity to read them. The borrowers were prepared to sign the documents because they were told by their broker that this was the best deal, and they needed the money. 

Smart J summarised Ms Blundell’s evidence on this matter as follows:

(a) When she entered into the first loan, the solicitor provided for her did not really explain the documents to her. She neither had the opportunity to read the mortgage nor did so. She did not know she should read the mortgage. She trusted the broker (Mr Jim Deru) and the solicitor he arranged (Mr Bayliss from Bransgroves).

(b) She realised that each time the loan was refinanced there had to be a bigger loan with higher repayments.

(c) She knew that she had to sign the documents for the fourth loan to obtain the money. She was prepared to sign the documents because she was told by Mr Michaels that this was the best deal. She needed the money.

(d) She knew, as to the fourth loan, before she signed a bundle of documents that she was agreeing to pay back the loan and that the repayment instalments had to be made regularly (monthly) and that if she did not do so, the lender could sell the property to get the money back.

The documents contained a Business Purpose Declaration and the borrowers did not read or understand the declaration. Smart J commented that the full significance of the declaration needed to be explained to the borrowers. That involved ‘contrasting business or investment purposes with personal, domestic or household purposes.’
 Both the solicitor and the finance broker worked regularly with clients of the credit provider.

The court held that the Business Purpose Declaration was not effective. There was no evidence that the Business Purpose Declaration contained in the letter of offer was received by the credit provider before the loan contract was entered into. The declaration signed at the time for the loan documents was ineffective because it had been altered after signature to change the name of one of the lenders. Moreover, Smart J held that the credit provider had knowledge of the purpose of the loan. Smart J explained: 

In the present case the bulk of the credit (or moneys) provided, being $274,990.41 out of $328,000, was being used to pay out the existing mortgage under which the defendants were in default. This re-financing was also the reason for the mortgage to the plaintiffs. The plaintiffs, by their solicitors, were aware of those matters. They were also aware that the type of property to be, and in fact used, as security was ‘Residential’. $328,000 represented 80% of its value ($410,000).

Smart J held that ‘having regard to the circumstances of the defendants it is plain that the credit provided was not used for business or investment purposes but to enable the defendants to stay in their home.’
 In these circumstances, the loan was regulated by the UCCC. Smart J held the present action was incorrectly instituted because a section 80 default notice was not given after the borrowers had gone into default.
III
Why do borrowers wrongly sign Business Purpose Declarations?

Cook and Benjamin illustrate four main factors influencing some borrowers to sign a Business Purpose Declaration even though the loan is for personal, domestic or household purposes. These factors relate to the borrower’s immediate need for the loan funds, failing to read and understand the loan documents, camouflaging of the Business Purpose Declaration and relying on an intermediary to provide advice about the loan. 

A
Focus on obtaining the loan

For many borrowers, the primary focus of a loan transaction may be obtaining the loan. Any other details regarding that finance may be of minor significance.
 Moreover, borrowers may foresee, or at least be hoping, for a successful performance of the loan contract and see little need for UCCC protections. This focus by borrowers on obtaining a loan to the exclusion of other considerations is consistent with the findings of ‘behavioural economics’. Behavioural economics questions the model of the consumer as the rational and self interested decision maker as assumed by classical economic theory. Behavioural economics asserts that borrowers’ decision making abilities are limited by a number of natural tendencies. Relevant in this context is ‘hyperbolic discounting’, namely that ‘people do not have a fixed discount rate to weight present and future costs and benefits’.
 In other words, when making decisions people tend to ‘put undue weight on recent events and too little on far-off ones’.

Applied to the issue of Business Purpose Declarations, these findings support the suggestion that borrowers may favour the immediate objective of obtaining a loan over considerations of the characterisation of the loan. In addition, borrowers may discount or underestimate the risk of likelihood of problems occurring in their loan contract which may necessitate the protection afforded by the UCCC. If borrowers discount the importance to them of consumer protection legislation, other forms of procedural devices to characterise the purpose of a loan are unlikely to achieve any better outcome. 

The focus on obtaining the loan to the exclusion of other considerations may be particularly acute in cases of vulnerable borrowers who may have few credit options and are under significant financial pressure, for example, to maintain the family home.
 If such borrowers perceive that the only way to obtain credit is to sign a business purpose declaration then they may well do so, with little assessment of the longer terms risks to them or even the implications of misrepresenting the purpose of the loan. Thus in Cook,
 Mr Cook said that when signing the loan documents, ‘All I can recall thinking about at the time was 'I've saved the house again’.
 In Benjamin,
 Ms Blundell gave evidence that ‘She knew that she had to sign the documents for the fourth loan to obtain the money. She was prepared to sign the documents because she was told by Mr Michaels that this was the best deal. She needed the money.’

B
Failing to read or understand documents

Some borrowers may not even read the document presented as part of the loan transaction. As already noted they may be focused on the loan rather than the details of the transaction. Moreover, some borrowers may find reading a legal and/or financial document a daunting task. If vulnerable or disadvantaged borrowers are struggling to read and understand the body of their loan documents, a Business Purpose Declaration is unlikely to fare any better. In both Cook
 and Benjamin
 the borrowers had limited formal education and were acting under considerable financial pressure. Neither borrower was given any explanation of the nature of the documents. The Cooks required the assistance of their solicitors even to fill out the loan application forms. Mr Cook explained that he had largely taught himself to read and that ‘By the time I left the Department my reading level was sufficient to enable me to read the Daily Telegraph’.
 In Benjamin,
 Smart J said that the borrowers required an explanation of the nature of the Business Purpose Declaration and that would have involved ‘contrasting business or investment purposes with personal, domestic or household purposes.’

C
Camouflaged Business Purpose Declaration

Not only may some borrowers fail to read the documentation associated with a loan, but in some cases the Business Purpose Declaration has been presented in a way that makes it less likely that a borrower will appreciate its significance. Primarily, the concern involves placing the declaration among documents or clauses relating to other aspects of the transaction. In Benjamin,
 the borrowers were rushed through the signing process. Moreover, the Business Purpose Declaration was ‘sandwiched’ between other complex and important documentation.

D
Misleading advice by intermediary

Another factor explaining why vulnerable or otherwise disadvantaged borrowers may incorrectly sign a Business Purpose Declaration relates to the reliance placed by many such borrowers on an intermediary, such as a solicitor or broker. A rational decision for an inexperienced borrower seeking finance is to use a broker or other intermediary in making the choice of a finance package. The cases indicate that it may be the broker who recommends that the borrower sign the Business Purpose Declaration, even though the loans in question were not for business purposes. Given the borrowers engaged the broker to counter their own lack of experience or ability in making financial decisions, it is understandable, perhaps even expected, that the borrowers followed their broker’s advice and signed a Business Purpose Declaration even when the loan was not for a business purpose. 

This type of scenario is evident in Cook,
 above. In this case, the borrowers had an ongoing relationship with their solicitors and clearly relied on their solicitors to protect their best interests. The loan application from Permanent Mortgages required the Cooks to give a yes or no answer as to whether the loan was for business or investment purposes. When the Cooks stated that the loan was not for business or investment purposes, Permanent Mortgages returned the application to the Cook’s solicitors, advising that the form had been incorrectly completed. The Cooks claimed that they were instructed by their lawyers to change the answer on their application form, to indicate that their loan was for business or investment purposes. 

Somewhat similar considerations arise in Benjamin.
 In that case, the borrowers had a long relationship with their broker and also the firm of solicitors representing the lender. They presumably assumed the lender would be aware of their financial circumstances. They signed the Business Purpose Declaration on the advice of their broker. 

IV
When will courts set aside a Business Purpose Declaration? 

Courts have generally required strict compliance with the form of the Business Purpose Declaration specified in the UCCC.  In a number of cases, Business Purpose declarations have been found ineffective because they do not comply with the specifications of the UCCC. For example, the Business Purpose Declaration does not place the warning about the importance of the declaration between the declaration and the borrower’s signature as required by the UCCC
 or the Business Purpose Declaration does not in some other way give prominence to that warning.

More difficult issues arise where the declaration is in the proper form but has been wrongly signed by a borrower who intends to use the loan funds for non-business purposes. As noted above, under section 11 of the UCCC a valid Business Purpose Declaration creates a conclusive presumption that a loan is not covered by the purposes of the UCCC, (i.e. is provided wholly or predominantly for personal, domestic or household purposes). Where the presumption operates, a lender may be insulated from knowledge of the true purpose of the loan and rely on a Business Purpose Declaration, even where the borrower is advised by an intermediary who has knowledge of the true purpose of the loan.
 

Particularly in more recent cases, courts have held that a lender who has no direct dealings with a borrower may gain knowledge of the true purpose of the loan through the documentation presented to the lender as part of the loan. In Cook
 the lenders were put on notice of the non-business purpose of the loan by a combination of factors including the fact they were refinancing a mortgage over their family home and the lack of evidence of a business purpose. Patten AJ in the Supreme Court of New South Wales, explained:

The knowledge of the [lender] when it received Meehans’ letter of 10 April comprised, inter alia, that the Defendants were refinancing a mortgage in default over their home; that they had furnished no statement of assets and liabilities; that they had provided no evidence of any business or investment; that they had failed to complete the questions in the mortgage application form as to the purpose of the loan and that, in a number of significant respect, the Lending Procedure Manual of La Trobe had not been complied with.
 

In Benjamin
 the Court considered that there were enough factors in the documentation presented to the lender that should have alerted it to the true nature of the loan as being for personal, domestic or household purposes. These factors included a history of frequent refinancing of the mortgage over the family home, and the lack of evidence of a business purpose.
 Also suspicious was the fact the purpose of the loan was originally stated as being for a non-business purpose which was changed after a query by the lender. In Benjamin
, Smart J explained:

The succession of four mortgages over the same property within the space of less than 2 years (June 2003 - February 2005) with default having been made on the first three mortgages at an early stage and none running its term of 12 months, with increased amounts borrowed and higher payments on each re-financing constituted a warning sign of the lack of credit worthiness of the defendants. R L Kremnizer & Co acted for the lenders on the first, second and fourth mortgages. This history must have raised queries in the minds of those advising the plaintiffs. It is a very unusual history, especially if the loan was for business purposes.
 

In the light of these decisions it may be doubted whether one of the leading decisions on Business Purpose Declarations would be decided the same way today. In Neuendorf v Rengay Nominees P/L & Anor concerned a business purpose declaration signed by Ms Neuendorf. The initial letter from the broker to the lender described the sum being sought as "residential finance". It stated the name of the current mortgagee (‘Bailey O'Neill’) and explained that Ms Neuendorf wanted to ‘re-finance the current loan to affect repairs to her home and to cover costs’.
 The lender stated that he ‘drew no conclusion about the purpose of the loan’ from the letter. The lender said he understood that ‘Bailey O'Neill only made loans not subject to the Code, that is, not for personal, domestic or household purposes’.

 The Victorian Civil and Administrative Tribunal (the Tribunal) held that the UCCC was excluded as a Business Purpose Declaration had been signed and the lender was entitled to assume that the loan was for a business purpose.
 The courts’ approach evident in Cook and Benjamin suggests that the information in the original letter should not have been dismissed so quickly. It is unclear why a clear statement of purpose from the borrower’s agent should be given less weight than the lenders ‘understanding’ of the business practices of another lender. The lender may not have had any actual knowledge of the purpose of the loan. However, the information in the letter may have been sufficient to give the lender reason to believe the loan was not for a business purpose.  

Conclusion
The Business Purpose Declaration procedure aims to reduce the burden on lenders in characterising the purposes of a loan in order to determine if it is regulated by the UCCC. It aims to provide a warning to consumers of its impact so as to discourage wrongful signing. The Business Purpose Declaration procedure may not be fulfilling either function effectively. The factors identified in this paper as to the limits on consumer decision making indicate why consumers may wrongly sign a Business Purpose Declaration. The very factors that warrant consumer protection render such a process inadequate to protect consumers. Consumers seeking finance often do not read the documents associated with their loan, and if they do read the documents, they often do not appreciate the implications of what they are signing. Particularly vulnerable borrowers may focus on the need to obtain a loan rather than the details of that transaction. Further, their own advisers may be recommending a wrongful declaration as to purpose. From this perspective, the consent of consumers to the Business Purpose Declaration is hardly genuine. 

Understanding these factors has implications for the reform of the Business Purpose Declaration procedure, currently under review. It suggests that any purely procedural method of ascertaining the purpose of a loan, such as through a written declaration or statement, will not resolve abuse in this area. The willingness of courts to look behind the declaration to the reality of the transaction where there are issues of form, or where the documentation gives clues as to the true purpose of the loan, means that lenders may also not always safely rely on a Business Purpose Declaration as taking a loan outside of the UCCC. 

If, this is the case, then it may not be an undue burden to expect lenders to take some steps to verify the purpose of a loan. The willingness of some borrowers to misrepresent the purpose of their loans means that any such obligation on lenders should be limited to what is reasonable. Nonetheless, the view might even be put that a prudent lender will already be making some reasonable level of inquiry into the purpose of a proposed loan. As stated in Cook:
 
The purpose of a loan is a concern of a lender, because it is usually a material consideration in determining whether the particular borrower is able to service and repay the loan.
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